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4 i8 MICHIGAN LAW REVIEW 

States has held that when a corporation, in operation, finds it necessary to 
recuperate its business and can only sell bonds by giving stock as a bonus, the 
price given for the bonds is taken as a fair value for both the bonds and 
stock, and such bondholders are not liable further on the stock. Handley v. 
Stuts, 139 U. S. 417, 11 Sup. Ct. Rep. 530. But see Morrow v. Steel Co., 
87 Tenn. 262, 10 S. W. 495. Whether notice to the creditor of the "bonus 
stock" is material, see Hospes v. N. W. Mfg. Co., supra; 26 AmEr. & Eng. 
Ency., § 1012. In general on stockholders' liability to creditors, see Frost, 
Incorporation and Organization of Corporations; Cook, Corporations, 
Vol. 1, § 46; note to Rickerson Roller Mill Co. v. Farrell F. & M. Co., 23 
C. C. A. 315 ; note 33 C C A. 23. 

Covenants — Creation by Acceptance of Deed Poll. — Land was con- 
veyed to a canal company in consideration and on condition that it construct 
and maintain a basin thereon. Complainants, the grantors' successors, seek 
to compel the defendant, the grantee of the canal company, to maintain this 
basin. Held, the acceptance of the deed-poll did not bind the canal company 
as a covenantor, nor create any covenant that will run with the land. Daw- 
son et al. v. Western Maryland R. Co. (1907), — Ct. App. Md. — , 68 Atl. 
Rep. 301. 

The rule announced in the principal case is supported by the decisions in 
Maule v. Weaver, 7 Pa. St. 329; Maine v. Cumston, 98 Mass. 317; Martin v. 
Drinan, 128 Mass. 515 ; Hinsdale v. Humphrey, 15 Conn. 431 ; Johnson v. 
Mugzy, 45 Vt. 419. However, although the existence of a covenant by the 
grantee is denied, a recovery is allowed against him in assumpsit on the 
personal contract. Parish v. Whitney, 3 Gray 516; Kennedy v. Owen, 136 
Mass. 199; Hinsdale v. Humphrey, supra. The modern weight of authority 
seems to be that the acceptance of a deed-poll containing such conditions will 
create a covenant by the grantee, and if the condition affects the estate the 
covenant will be binding upon the grantee's successors in title. Sparkman v. 
Gove, 44 N. J. L. 252; Hagerty v. Lee, 54 N. J. L. 580; Atlantic Dock Co. 
v. Leavitt, 54 N. Y. 35; Bowen v. Beck, 94 N. Y. 86; Maynard v. Moore, 76 
N. C. 158; Railroad Co. v. Priest, 131 Ind. 413; Hickey v. Railway Co., 51 
Oh. St. 40; Railroad v. Reeves, 64 Ga. 492; Poage v. Railway Co., 24 Mo. 
App. 199. 

Criminal Law — Habeas Corpus— Want of Jurisdiction. — Petitioner was 
indicted for "assault with intent, and in the attempt to kill and murder," 
under a statute making it equally a state's prison offense to assault with intent 
to kill or commit manslaughter. (Miss. Code, 1906, § 1013.) The jury 
returning a verdict of "assault with intent to commit manslaughter," it was 
held (Mayes, J., dissenting), that the verdict was responsive to the indict- 
ment only in finding an assault, a misdemeanor, and that the sentence of the 
court as to imprisonment was absolutely void, entitling the petitioner to relief 
by habeas corpus. Ex parte Burden (1907), — Miss. — , 45 So. Rep. 1. 

A previous decision of the Mississippi court involving the same statute 
had held that a variance between the specific intent alleged and proved was 
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fatal. Morman v. State, 24 Miss. 54; and two later cases had sanctioned the 
rejection of the "intent" finding from the verdict as surplusage. Gibson v. 
State, 38 Miss. 295; Traube v. State, 56 Miss. 270. The effect of the judg- 
ment was therefore to impose the penalty of imprisonment on a conviction for 
a misdemeanor. It was admitted by all of the judges that any irregularity 
that does not render the proceedings void does not justify a resort to Habeas 
Corpus, and such is the rule everywhere. 21 Cyc, 306. In re Eckert, 166 
U. S. 481 ; People v. Murphy, 212 111. 584 ; In re Petty, 22 Kan. 477. So, 
too, a court having jurisdiction over both the crime and the person does not 
render its judgment void by imposing a sentence, if of the same kind, whether 
it be greater or less than that imposed by the statute. This is mere error in 
quantity, not lack of jurisdiction. Thus a sentence of imprisonment for six 
months is not void though the statute prescribes thirty days, nor a judgment 
for seven years where the minimum penalty was ten. Ex parte Hagan, 25 
Ohio St. 426; in re Reed, 143 Cal. 634 (1904), and it was upon this theory 
that the dissenting judge denied the writ. The majority of the court fol- 
lowed the distinction, pointed out by Justice Field in In re Bonner, 151 U. S. 
242, between an error in the quantity of punishment of the same kind, and the 
imposition of a penalty not given by the statute. As he there suggests, the 
court to have power to render the particular judgment must impose punish- 
ment of the kind or character authorized by law. In the principal case 
petitioner was convicted Of a misdemeanor for which the court was given no 
authority to impose a prison sentence. Its attempt to do so was absolutely 
nugatory, its judgment was void, and Habeas Corpus or any other appropriate 
manner of collateral attack would lie. 

Damages — For Wrongful Cutting of Timber — Value of the Manufac- 
tured Lumber. — Defendant owned land adjoining that of plaintiffs. Defend- 
ant's foreman, through gross negligence or reckless disregard of the boun- 
daries of plaintiffs' land, allowed his men to cut timber over on plaintiffs' 
land as far as one hundred yards. Held, that plaintiffs were entitled to 
recover the value of the lumber into which the logs were manufactured and 
not merely their value when first taken. Emporia Lumber Co. et al. v. 
League et al. (1007), — Tex. Civ. App. — , 105 S. W. Rep. 1 167. 

The amount of damages that may be recovered for the wrongful cutting 
of timber is governed by no well-settled rule. Many courts have taken into 
consideration the form of action, whether trespass or trover; many others 
seem to have decided their cases each according to its own particular state- 
ment of facts. It has been intimated that the trespasser would be liable only 
for the value of the timber when first taken even if the taking was intenr 
tional. Weymouth v. C. & N. W. Ry. Co., 17 Wis. 550. (This rule has been 
changed by statute in Wisconsin.) OrV the other hand, an unintentional tres- 
passer has been held liable for the manufactured value. Wing v. Milliken, 91 
Me. 387, 40 Atl. 138, 64 Am. St. Rep. 238. But probably the majority of courts 
accord with the principal case in holding a wilful trespasser liable for the 
manufactured value, while an innocent trespasser must pay only the value of 
the logs when first taken. White v. Yawkey, 108 Ala. 270, 19 So. 360, 32 



